
 

 

COMMONWEALTH OF MASSACHUSETTS 

 

SUPREME JUDICIAL COURT 

 

________________________________ 

 

SJC No. DAR-_______ 

 

AC No. 2018-P-0435 

________________________________ 

 

 

 

COMMONWEALTH OF MASSACHUSETTS, 

Respondent, 

 

v. 

 

JONATHAN BROWN, 

Petitioner 

 

 

_________________________________________________ 

 

Application for Direct Appellate Review 

_________________________________________________ 

 

On Appeal From the Denial of a Motion to Dismiss  

by the Honorable Cathleen Campbell and  

the Judgment Following a Jury Trial  

Before the Honorable Michael A. Patten, 

Lynn District Court No. 1213CR3013 

_________________________________________________ 

    

 

 

 

David M. Osborne 

BBO No. 564840 

P.O. Box 441253 

Somerville, MA 02144 

(781) 462-1770 

davidosbornelaw@gmail.com 

Attorney for Petitioner  

 

Dated:  March 30, 2018 

  

1

Supreme Judicial Court for the Commonwealth    DAR: DAR-26021 Filed: 4/2/2018 8:30:00 AM



 

 

REQUEST FOR DIRECT APPELLATE REVIEW 

 

 Petitioner Jonathan Brown was convicted under G.L. 

c. 272, § 7 (the “pimping statute”). He seeks direct 

appellate review for two reasons.   

First, Brown was denied his due process right to 

present a meaningful defense when the trial court 

refused his request for a jury instruction consistent 

with Commonwealth v. Thetonia, 27 Mass. App. Ct. 783 

(1989). To ensure fair notice, Thetonia construed the 

pimping statute to be “directed against pimping,” which 

the court defined as procuring customers for 

prostitution, notwithstanding its “literal language” 

punishing all financial relationships with a prostitute. 

Id. at 785-786. Brown’s defense at trial was that the 

Commonwealth failed to prove he engaged in pimping. The 

trial court’s charge to the jury –- based on a model 

instruction that predated Thetonia and made no mention 

of pimping -– made it impossible for the jury to consider 

and give effect to Brown’s chosen defense. 

 If Thetonia did not require the trial court to give 

the requested instruction, the pimping statute is 

facially unconstitutional. As Brown argued in a pretrial 

motion to dismiss, without judicial construction the law 

is unduly vague and fails to give fair notice of the 
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proscribed conduct, and the motion judge erred in 

denying that claim. 

Second, the motion judge erred in denying a second 

claim in Brown’s pretrial motion to dismiss that the 

pimping statute is facially unconstitutional because it 

lacks an essential mens rea element. While the express 

language of the pimping statute requires proof that a 

defendant received “support” or “maintenance” from or 

“shared in the earnings” of a person known to be a 

prostitute, it does not require proof that the defendant 

knew such support, maintenance or shared earnings was 

the proceeds of prostitution. Because the statute does 

not require a “blameworthy condition of the mind,” it 

creates a strict liability offense that offends due 

process. That such an element must be implied in the 

pimping statute is suggested by a recent decision, 

Commonwealth v. McGhee, 472 Mass. 405, 417 (2015). 

STATEMENT OF PRIOR PROCEEDINGS1 

On June 12, 2012, Brown was arrested and 

subsequently charged with trafficking of a person for 

sexual servitude in violation of G.L. c. 265, § 50(a) 

(Count 1) and deriving support from prostitution in 

                                                 

1 A certified copy of the docket in the lower court 

is appended at Exhibit A. 
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violation of G.L. c. 272, § 7 (Count 2). Count 1 was 

dismissed on November 19, 2012. On January 13, 2014, 

after a jury trial in Lynn District Court (Conlon, J., 

presiding), Brown was found guilty of Count 2 and 

sentenced to two years in the Essex County House of 

Correction.  

On September 30, 2017, Brown’s conviction was 

reversed by the Appeals Court and the case was remanded 

to Lynn District Court for further proceedings.2 

Commonwealth v. Brown, 90 Mass. App. Ct. 1107, No. 14–

P–968, slip op. (Sept. 30, 2017).  

On remand, Brown filed a pretrial motion to dismiss 

arguing the pimping statute is facially 

unconstitutional. That motion was denied by the motion 

judge (Campbell, J.) on August 31, 2017. On December 5, 

2017, Count 1 was nolle prossed and Brown was retried by 

a jury on Count 2. (Patten, J., presiding.) He was found 

guilty and sentenced to two years, with credit for time 

served. 

 Brown timely filed a notice of appeal from his 

conviction and sentence. On March 27, 2018, his appeal 

                                                 

2 Brown had sought direct appellate review, but his 

claims were not preserved in the lower court. 
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was docketed in the Appeals Court, where it is currently 

pending. 

SHORT STATEMENT OF FACTS RELEVANT TO APPEAL 

 

 On the evening of June 21, 2012, several area law 

enforcement agencies ran a prostitution sting operation 

at the Holiday Inn on Route 1 in Saugus. (Tr.3 at 56-57, 

61.) At around 9 or 10 p.m., a surveillance team posted 

near the front door of the hotel observed a black car 

drive into the lot and behind the building. (Tr. at 59, 

62, 64-65.) The team observed two females appear from 

behind the building and walk into the front door of the 

hotel. (Tr. at 65.) 

 Inside the hotel, another surveillance team was 

remotely monitoring a room occupied by an undercover 

officer. (Tr. at 88.) They observed two females enter 

the undercover officer’s room. (Tr. at 89-90.) One of 

the females, elsewhere identified as Amanda Beers, had 

a discussion with the undercover officer and agreed to 

have “sex doggie style” for $250. (Tr. at 14, 98.) The 

officer “exchanged money to the female.” (Tr. at 97-98.) 

He then took a phone call and told Beers and her 

companion they had to leave. (Tr. at 98.) 

                                                 

3 “Tr.” refers to the transcript of Brown’s December 

5, 2017, trial. 
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 The surveillance team posted near the front parking 

door observed the two females leave the hotel and walk 

to the back of the building. (Tr. at 66.) The team then 

observed the black car drive into the front parking lot 

and onto Route 1. (Tr. at 67.) 

A “takedown” team stopped the car with its four 

occupants. (Tr. at 73, 75, 76.) Detective John Oliveira 

(“Detective Oliveira”), a team member, approached the 

car and asked a male he identified as Brown to step out. 

(Tr. at 73, 76, 78.) On direct examination he described 

Brown as the “operator.” (Tr. at 76.) On cross-

examination, after he was shown his testimony from a 

2013 motion hearing, he stated that Brown was “either in 

the front seat or the passenger seat.” (Tr. at 84.) He 

pat-frisked Brown and found “approximately $250” in his 

sneaker. (Tr. at 78.) The serial number of the bills 

removed from Brown’s sneaker matched a list of serial 

numbers for the bills used by the undercover officer. 

(Tr. at 78-80.)  

STATEMENT OF ISSUES OF LAW 

 This application raises two questions: (1) whether 

due process entitles a defendant to have his jury 

instructed that the Commonwealth must prove, not just 

the explicit elements of the pimping statute, but that 
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he engaged in pimping; and (2) whether the pimping 

statute is facially unconstitutional because it lacks 

the mens rea element that is required by due process for 

serious criminal offenses absent clear legislative 

intent to the contrary.4 

ARGUMENT 

I. BROWN WAS DENIED HIS DUE PROCESS RIGHT TO PRESENT 

A MEANINGFUL DEFENSE WHEN THE TRIAL COURT REFUSED 

TO INSTRUCT THE JURY IN ACCORDANCE WITH THETONIA; 

IF SUCH AN INSTRUCTION WAS NOT REQUIRED, THE 

PIMPING STATUTE IS FACIALLY UNCONSTITUTIONAL. 

 

Brown was denied his right to present a meaningful 

defense as guaranteed by the federal and state 

constitutions because the trial court refused to 

instruct the jury consistent with Thetonia as requested 

by trial counsel. If the instruction was not required, 

the pimping statute is facially unconstitutional.  

A. Due Process Entitled Brown to an Instruction 

That the Commonwealth Had to Prove He Was 

Engaged in Pimping, Particularly Where That 

Was His Defense at Trial. 

 

Due process guarantees a defendant a right to 

present a meaningful defense. California v. Trombetta, 

467 U.S. 479, 485 (1984). Under Massachusetts law, the 

                                                 

4 While these particular questions merit direct 

appellate review under Mass. R. A. P. 11, undersigned 

counsel anticipates that other issues will be presented 

in the appeal. 
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failure to give a requested jury instruction is 

reversible error when it: (1) “concerns an important 

point in the trial so that the failure to give it 

seriously impaired the defendant’s ability to 

effectively present a given defense;” (2) “was not 

substantially covered in the charge given to the jury;” 

and (3) is “substantially correct.” Commonwealth v. 

DeGennaro, 84 Mass. App. Ct. 420, 431 (2013) (citation 

and emphasis omitted).  

1. The Trial Court’s Refusal to Give the 

Requested Instruction Seriously Impaired 

Brown’s Ability to Present His Defense. 

 

At trial, Brown’s entire defense was based on 

Thetonia, where the court held that the pimping statute 

was directed, not at any acceptance of money from a 

prostitute, but at pimping, defined as procuring 

customers for a prostitute. 27 Mass. App. Ct. at 785-

786 & n.4. Brown requested a jury instruction based on 

Thetonia, but the trial court denied that request, 

stating, “If the SJC wants to use this as a test case, 

that’s fine, but so far, [Thetonia]’s not binding.”5 (Tr. 

at 104.) Instead, the trial court instructed the jury 

                                                 

5 At the start of trial, trial counsel requested 

and received permission to refer to “pimping,” although 

the trial court reserved on his request for a jury 

instruction on pimping. (Tr. at 13-14.) 
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that the Commonwealth had to prove just three elements: 

Beers was engaged in prostitution, Brown knew she was 

engaged in prostitution, and he shared in the proceeds 

of her prostitution. (Tr. at 119-120.) 

Without the requested instruction, the jury had no 

way to consider and give effect to Brown’s defense. The 

lack of evidence of pimping was not just a passing 

argument, but guided his entire trial strategy. Trial 

counsel referred to it in his opening statement (Tr. at 

53), cross-examined a police detective about the typical 

activities of “men who arrange those prostitution deals” 

(Tr. at 69-70), and argued in summation: 

Jonathan Brown was not a pimp. Jonathan Brown 

was merely holding the money. That does not 

make him a pimp. There’s no evidence before 

you that Jonathan Brown went into the room 

with this woman. There’s no evidence that he 

was providing security. There’s no evidence 

that he was making dates. There’s no evidence 

that he was on the other side of the computer 

on the website that they looked on. There’s no 

evidence that he was there to rough anybody up 

if they didn’t pay. There’s no evidence that 

he was armed. And there’s no evidence that he 

was –- that he recruited this young woman to 

become involved.  

 

(Tr. at 106.) 

Without a Thetonia instruction, however, the jury 

had no way to consider or give effect to that defense, 

since the jury charge made no mention of pimping. The 
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jury’s confusion at this inconsistency is evident from 

its request during deliberations to be reinstructed on 

the “[a]ctual definition of the charge. Three conditions 

to reach a guilty verdict.” (Tr. at 125.) After the trial 

court repeated its initial instruction, the jury 

returned a guilty verdict. 

 The jury could not resolve whether the Commonwealth 

proved Brown had engaged in pimping without guidance 

from the trial court. “The omission of any instruction 

on the trial’s only disputed issue tended ‘to submerge 

one of the crucial issues in the case, if not to rob the 

defendant of his defense entirely.’” Commonwealth v. 

Williams, 54 Mass. App. Ct. 236, 244 (2002) (citation 

omitted). 

2. The Requested Instruction Was Not Covered 

in Any Part of the Trial Court’s Charge, 

Which Was Based on a Model Instruction 

That Predated Thetonia. 

 

The charge, based on the Criminal Model Jury 

Instructions for Use in the District Court 7.140 (2009), 

merely repeated the pimping statute’s “literal language” 

(Tr. at 104, 119-120), which Thetonia had found 

inadequate to ensure due process. That model instruction 

was last revised in 1988 and therefore predated the 1989 

Thetonia decision. See Criminal Model Jury Instructions 
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for Use in the District Court 5.58 (1988). Nothing else 

in the trial court’s charge addressed any of the issues 

raised in defense’s proposed instruction.  

3. The Requested Instruction Closely 

Tracked Thetonia and Therefore Was 

Substantially Correct. 

 

Brown’s requested instruction was intended to 

remedy what Thetonia identified as the inadequacy of the 

pimping statute’ “literal language.” He proposed 

language identical to the model instruction except for 

three modifications that closely tracked Thetonia.6 See 

27 Mass. App. Ct. at 785-786 & n.4 (G.L. c. 272, § 7, 

applies to activities of a “pimp,” defined as “[o]ne who 

obtains customers (‘tricks’) for a whore or prostitute;” 

does not prohibit furnishing transportation and waiting 

in exchange for gas money or drugs; and is referred to 

as “the pimping statute”). 

The heart of the proposed instruction was that 

“[t]he Commonwealth must prove beyond a reasonable doubt 

that the Defendant played a substantial role in 

facilitating this person’s prostitution.” Not only was 

this language consistent with Thetonia, but it reflected 

the reality that convictions under the pimping statute 

                                                 

6 For the Court’s convenience, the proposed 

instruction is appended at Exhibit B. 
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are based on evidence that the defendant played an active 

role in promoting prostitution.7  

B. If the Trial Court Was Not Required to Give 

the Requested Instruction, the Pimping Statute 

Is Facially Unconstitutional Because It Is 

Unduly Vague and Fails to Give Fair Notice of 

the Proscribed Conduct. 

 

 The trial court erred in concluding that Thetonia 

was “not binding.” Thetonia is a published decision, see 

Horner v. Boston Edison Co., 45 Mass. App. Ct. 139, 141 

(1998) (published decisions express opinion of entire 

court and are binding), and has been cited in other 

decisions as authority on this issue. See Matos at 583 

n.6; Halstrom at 382. Moreover, Thetonia undoubtedly is 

a judicial construction of the pimping statute, since 

the court could not have concluded that the evidence was 

insufficient unless it found pimping to be an implicit 

element of the law. 

However, if this Court agrees with the trial court 

that the instruction was not required, Brown is still 

entitled to relief because, absent judicial 

                                                 
7
 See Commonwealth v. Dabney, 478 Mass. 839, 841-843 

(2018); McGhee, 472 Mass. at 408-412; Commonwealth v. 

Purdy, 459 Mass. 442, 444-447 (2011); Commonwealth v. 

Halstrom, 84 Mass. App. Ct. 372, 382 (2013); 

Commonwealth v. Matos, 78 Mass. App. Ct. 578, 581 (2011); 

Commonwealth v. Wright, 11 Mass. App. Ct. 276, 277-278 

(1981). 
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construction, the pimping statute is unduly vague and 

fails to give fair notice of the prohibited conduct.  

Thetonia correctly explains the due process dilemma 

in the absence of proper judicial construction: “[I]f 

[the pimping statute] were construed to cover any 

financial benefit, ... questions of due process might be 

implicated: the statute may ‘fail[] to provide a 

reasonable opportunity for a person of ordinary 

intelligence to know what is prohibited ....’”  27 Mass. 

App. Ct. at 786 (citation omitted, emphasis added).  

Brown raised this exact claim in his pretrial 

motion to dismiss. If Thetonia did not remedy the due 

process flaw, the motion judge erred in denying that 

motion,8 and Brown is entitled to judgment in his favor. 

II. THE MOTION JUDGE ERRED IN DENYING BROWN’S PRETRIAL 

MOTION TO DISMISS BECAUSE HE WAS CHARGED WITH 

VIOLATING A FACIALLY UNCONSTITUTIONAL STATUTE THAT 

DOES NOT REQUIRE PROOF OF ANY BLAMEWORTHY KNOWLEDGE 

AND THEREFORE LACKS AN ESSENTIAL MENS REA ELEMENT. 

 

The motion judge also erred in denying Brown’s 

motion to dismiss on the ground that the pimping statute 

omits an essential mens rea requirement required by due 

process and therefore it is facially unconstitutional. 

                                                 

8 The ruling is appended at Exhibit C. 
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“[O]ffenses that require no mens rea generally are 

disfavored, ... and ... some indication of [legislative] 

intent, express or implied, is required to dispense with 

mens rea as an element of a crime.” Staples v. United 

States, 511 U.S. 600, 606 (1994). “The idea behind the 

mens-rea requirement ‘is that a defendant must be 

“blameworthy in mind” before he can be found guilty.” 

Elonis v. United States, ___ U.S. ___, 135 S.Ct. 2001, 

2009 (2015) (citation omitted); see Commonwealth v. 

Ober, 286 Mass. 25, 30 (1934) (“it is an essential 

ingredient in a criminal offense that there should be 

some blameworthy condition of the mind”). 

The pimping statute’s only scienter requirement is 

knowledge that the person who provided support, 

maintenance or shared earnings was a “prostitute.” G.L. 

c. 272, § 7. This is not mens rea, however, because a 

person’s status as a prostitute is not illegal. See 

Robinson v. California, 370 U.S. 660, 667 (1962). Thus, 

the statute does not require “blameworthy” knowledge, 

but instead creates a strict liability offense. 

In Commonwealth v. Buckley, 354 Mass. 508, 511 

(1968), this Court warned that, while strict liability 

does not necessarily offend due process, “it would take 

unusually clear legislative language to lead us to the 
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view that knowledge is not required for a conviction” 

under a statute except “where punishment is by 

‘penalties commonly ... relatively small’ and where 

‘conviction does no grave damage to an offender’s 

reputation’” (citation omitted).   

It follows from Buckley that mens rea is a necessary 

element of the pimping statute. It imposes a harsh felony 

sentence of five years in state prison, see Thetonia, 27 

Mass. App. Ct. at 784 (pimping statute “sets a much more 

severe penalty than” for prostitution statute); Buckley, 

354 Mass. at 511 (law imposing sentence of up to five 

years ‘‘hardly can be regarded as a minor offence’’), 

and does “grave damage” to a defendant’s reputation. See 

Doe v. Sex Offender Registry Bd., 466 Mass. 594 (2013) 

(discussing reputation of pimps as abusive). Yet there 

is no “unusually clear legislative language” that a 

crime with such harsh consequences was intended to have 

no mens rea requirement. Thus, the omission of the 

requirement is a fatal constitutional flaw.  

Although no Massachusetts courts have addressed 

this issue, this Court’s recent decision in McGhee lends 

support to Brown’s analysis. There, in addressing a 

challenge to the sex trafficking statute (G.L. c. 265, 

§ 50(a)), the Court discussed that law’s interplay with 
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the pimping statute. In distinguishing the sex 

trafficking statute from the pimping statute, the Court 

observed:  

[T]he knowledge element of [the pimping 

statute] is retrospective. That is to say, an 

individual shares earnings or proceeds knowing 

that they came from an act of prostitution 

that already has occurred. 

 

472 Mass. at 417 (emphasis added). 

McGhee’s explanation of the pimping statute’s 

knowledge element –- that the defendant must know the 

money he accepted came from a past act of prostitution 

-- is materially different from other expositions of the 

law, which make no mention of such a requirement. See, 

e.g., Commonwealth v. Purdy, 459 Mass. 442, 454 n.10 

(2011) (requiring only knowledge that “the defendant 

knew the individual was a prostitute”). Even if McGhee’s 

explanation is dicta, it suggests that the literal 

language of the pimping statute is ambiguous and does 

not accurately reflect the law’s intent.9  

                                                 
9 In addition, in interpreting a nearly identical 

pimping law, Cal. Pen. Code, 1 § 266h(a), California’s 

courts have long implied just such an element. See, e.g., 

People v. Grant, 195 Cal. App. 4th 107, 115 (2011) 

(“Although section 266h(a) does not expressly contain a 

specific element that a person deriving support have 

knowledge of the source of the prostitute’s funds, such 

a requirement has been implied by the courts.”). 
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Regardless of whether this Court invalidates the 

pimping statute or judicially interprets it to remedy 

the constitutional infirmity, having raised this issue 

in a pretrial motion to dismiss, Brown is entitled to 

judgment in his favor. 

REASONS WHY DIRECT APPELLATE REVIEW IS APPROPRIATE 

 

This application raises two important questions 

regarding the pimping statute, a serious criminal 

offense.  

First, does due process demand that a jury be 

instructed, not just on the literal language of the 

pimping statute, but on Thetonia’s requirement that the 

Commonwealth must prove the defendant engaged in 

pimping, defined as the procurement of customers for a 

prostitute, particularly when the defense is that the 

defendant did not engage in pimping?  

Second, does the pimping statute violate due 

process on its face where it does not require proof that 

a defendant knew, not just that he received money from 

a prostitute, but that the money was the proceeds of 

prostitution? 

These questions are novel because they have not 

been addressed by the Massachusetts appellate courts; 

they implicate federal and state constitutional rights; 
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and they are of public interest because they affect, not 

just Brown, but every defendant charged with violating 

the pimping statute. Accordingly, this application meets 

all three of the grounds upon which direct appellate 

review may be sought. See Mass. R. A. P. 11(a)(1)-(3). 

For all of these reasons, Brown requests that this 

Court grant direct appellate review. 

    Respectfully submitted, 

    JONATHAN BROWN, 

    By his attorney, 

 

          

     _____________________________ 

    David M. Osborne 

    BBO No. 564840 

    P.O. Box 441253 

    Somerville, MA 02144 

    (781) 462-1770 

    davidosbornelaw@gmail.com 

 

Dated:  March 30, 2018 
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